HID RVBER TRA LS [INC
| BLA 97-328 Deci ded Decenber 10, 1998

Appeal froma decision of the Deschutes Resource Area Manager, Bureau
of Land Managenent, denying a request to reconsider a noratoriumon the
i ssuance of new commercial floatboating permts for the Lower Deschutes
WId and Scenic Rver and denying the transfer of permt 056-R 011.

Afirned.

1 Bureau of Land Managenent - - Federal Land Policy and
Managenent Act of 1976: Permits--Public Lands: Speci al
Use Permits--Special Wse Pernmits

According to BLMs Special Recreation Permt Policy,
when a permttee desires to transfer its pernt
privileges, it nust notify BLMin witing. BLMnust be
provi ded wth adequat e docunent ati on show ng that a
bona fide business transfer or sale is intended. The
transfer nust include a substantial portion of the

equi prent and tangi bl e assets needed to conduct a

busi ness. Any attenpted transfer or sal e of authorized
use only is not allowed. BLMproperly denies the
transfer of the permt of a flyfishing guide to an
adventure outfitter when the record clearly shows the
parties contenpl ated the transfer of little nore than
the aut hori zed use.

APPEARANCES Mrrc Geller, President, Hbod Rver Trails, Inc., Hood
Rver, Qegon, for appellant; Bic W Nagle, Esq., dfice of the Regional
Solicitor, US Departnent of the Interior, Portland, Oregon, for the
Bureau of Land Managenent .

(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S
Hood Rver Trails, Inc. (Hbod Rver), has appeal ed froma February 19,
1997, decision issued by the Deschutes Resource Area Manager, Bureau of
Land Managenent (BLN), denying a request to reconsi der a noratoriumon

t he i ssuance of new comrmercial floatboating permts on the Lower Deschutes
R ver and denying a request for transfer of permt 056-R 011.

147 I BLA 19

WAW Ver si on



| BLA 97-328

The Lower Deschutes Rver is a 100-mle stretch of the Deschutes
R ver between the Pelton Reregul ating Damand its confl uence wth the
@l unbia Rver. In 1970, the Sate of Oregon designated the Deschutes
Rver as a scenic waterway, pursuant to . Rev. Sat. 8§ 390.805-390. 925
(1992). In Gctober 1988, (ongress designated the Lower Deschutes R ver
as a recreational river, pursuant to section 102 of the Qmibus Q egon
WIld and Scenic Rvers Act, 16 US C 8 1274(a)(73)(B (1994). That
action by Qongress resul ted in the river becom ng part of the national
wld and scenic rivers systemand subject to the WId and Scenic R vers
Act, as anended, 16 US C 88 1271-1287 (1994).

Fol | ow ng desi gnation, BLMbegan, in cooperation wth other Federal,
state, local, and tribal agencies, to devel op a conprehensi ve nmanagenent
plan for the river. That effort culmnated with the issuance, in February
1993, of the Record of Decision for the Lower Deschutes R ver Managenent
PFan (LORW). 1/ The LDRWP did not propose a noratori umon new
coomercial permts, but it did set targets for overall use during the high
season (May 15 to Septenber 15) based on 1990 use levels. (LORW at 44-
48.) Analysis of boating statistics for 1993-95 showed that "seasonal use
level s generally fell belowthe 1990 target for nost segnents of the river,
but daily use levels continued to exceed the targets on a regul ar basis."
(Answer at 4.)

BLMrenai ned concerned about use levels on the river, and, at the
Lower Deschutes R ver permttees’ neeting on Novenber 23, 1996, it
di scussed a proposed noratori umon new commercial permts. "Comments at
the neeting indicated that the lack of a conmercial permt noratorium
whi ch sone permttees thought was agreed to by BLM contributed to a | ack
of support for voluntary reductions [in use by commercial permttees]."
(Answer, Ex. 8 at 4, "Permttee Meeting Summary. ")

n Decenbber 10, 1996, the Deschutes Resource Area Manager issued a
decision stating: "A noratoriumon the i ssuance of new commer ci al
floatboating permts for the Lower Deschutes WIld and Scenic Rver w |
becone effective on January 1, 1997 * * *." 2/ (Answer, Ex. 10.) FHe
i ndi cated that nonpermt neasur es woul d be intensified i n order to reduce
dai |y use on peak days and "avoid inpl enentation of a permt system" |d.

He further announced that, during the noratorium applications for new
commerci al boating permts woul d not be accepted, but that applications to

1/ For managenent pl anni ng purposes, the LORWP divided the river into four
sequential segnents: Segnent 1, 41 mles, fromthe Pelton Reregul ati ng Dam
to the Deschutes A ub's | ocked gate; segnent 2, 15 nmiles, fromthe | ocked
gate to Sherars Falls; segnent 3, 21 mles, fromSherars Falls to Mcks
CGanyon; and segnent 4, 23 miles, fromMcks Ganyon to the confl uence of
the Lower Deschutes Rver wth the Glunbia Rver. (LORW at 1-2.)

2/ Athough styled "ADMN STRATIVE DEQA S ON " the Area Manager did not
include therein an appeal s paragraph notifying recipients of the right to
appeal his "decision" to this Board.
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transfer existing permts would be entertained. He attached to his
decision a copy of the "existing transfer policy." Id. According to that
policy statenent, entitled "Transfer of Permt Privileges," approval of
permts is wthin the discretion of the authorized officer. However,
according to that policy statenent, the authorized officer is required to
examne eight itens in determning whether to approve the transfer. The
first of those itens is: "Adequate docunentation that a bona fide busi ness
transfer or sale is intended. The transfer or sal e nust include a
substantial portion of the equi pnent and other tangi bl e assets needed to
conduct a business. Any transfer of authorized use alone wll not be
permtted.” 1d.

n January 14, 1997, BLMreceived a letter fromflyfishi ng guide
JimSchol | neyer stating that he intended to sell his guide busi ness and
transfer his permt to Mrc Geller of Hood Rver. Atached to the letter
was an agreenent, dated January 9, 1997, and executed by Schol | neyer and
Gl ler, by which Hod R ver offered to purchase Schol | neyer' s busi ness,
“limted to your existing Mailing List and Deschutes Rver Qutfitter-
Quiide Permt, for $500." The agreenent further stated that Hood R ver
intended to use the permt for whitewater rafting and that it woul d agree
toarestriction limting use to Mndays- Thur sdays.

According to Geller, he was orally inforned by a BLM enpl oyee t hat
BLMwoul d not approve the transfer fromSchol | neyer. Thereafter, in a
letter to BLMdated January 29, 1997, Geller objected to the noratorium
and to the proposed denial of the transfer. He stated that the
norat ori umwas "i nproperly drawn" because it denied access even to
outfitters who only intended to use the river on weekdays. He asserted
that the proposed transfer satisfied seven of the eight itens in the
transfer policy and that denial should not be based on the lack of the sale
of equi pnent .

O February 19, 1997, the Area Manager responded to Gel I er by issuing
a deci si on denyi ng reconsi deration of the noratoriumand denyi ng the
transfer. He stated that while he appreciated Geller's offer to operate
only on weekdays, "our ability to absorb additional use at all is very
limted. Public access to guide and outfitter services on the river in
1997 is expected to be fully adequate wth well over 100 permttees.”
Regarding the transfer of Scholl neyer's permit, the Area Manager stated
that Schol | neyer had inforned BLMthat he did not intend to continue his
busi ness operation and that, based on that notification, "his permt wll
be termnated and his file closed. Wth that action there is no permt to
transfer.”" The Area Manager added that the guidelines for transfer were
intended to insure that any transfer supported a bona fide busi ness sal e,
not a purchase of permt privileges to use public resources. He stated
that it would be difficult to justify a permt transfer based on a
conpari son of the busi ness operations of Hod R ver and Schol | neyer. 3/
Gller filed atinely appeal on behal f of Hood R ver.

3/ Hood R ver specializes in week-long nulti-adventure trips of up to

13 individual's, which include a day of whitewater rafting. A though Hod
Rver did not hold a coomercial permt on the Lower Deschutes Rver at the
tine of the appeal, it apparently offered whitewater rafting opportunities
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n appeal, Geller raises two argunents. Hrst, he argues that the
noratoriumis inproper because it prohibits issuance of all new
commercial permts, even for weekday use. Such a noratorium Geller
argues, is overly restrictive because overcrowdi ng only occurs on peak
weekends. Next, Geller asserts that transfer denial is also inproper. He
contends that BLMavoi ded eval uati on of the transfer by relying on a letter
fromSchol | neyer stating that he had decided to retire. Geller argues that
the proposed transfer satisfied seven of the eight itens listed in the
transfer and that BLMhas too nuch discretion in deciding whether to all ow
transfers.

In response, BLMargues that Geller's challenge to the noratori um
is tine-barred because that noratori umwas originally announced in a
Decener 10, 1996, decision. BLMstates that the record shows that Geller
recei ved a copy of that decision on January 29, 1997, and failed to appeal
that decision wthin 30 days of that date. V¢ reject this argunent. Uhder
that theory, Gller's objection to the noratori umdecision, received by
BLMon January 29, 1997, shoul d have been forwarded to this Board as a
tinely appeal of the Decenber 10, 1996, decision. BLMdid not do so,
however. Instead, it entertained that objection as a request to reconsi der
its Decenber 10 decision. Accordingly, Gller is not precluded, based on
BLMs theory, fromraising the issue of the noratoriumin this appeal .

Soecial recreation permts are i ssued under the authority granted
to the Secretary of the Interior by the Land and Vdter Gonservation Fund
Act, 16 US C 8 460l -6a(c) (1994), which provides: "Special recreation
permts for uses such as group activities, recreation events, notorized
recreation vehicles, and other specialized recreation uses nay be issued
in accordance wth procedures and at fees established by the agency
involved." See also 43 CF.R § 8372.0-3; Special Recreation Permt
Policy (Permt Policy), 49 Fed. Reg. 5300 (Feb. 10, 1984). 4/ BM
inplenented this and other statutory provisions, including sections 302(b)
and 304 of the Federal Land Policy and Managenent Act of 1976, as anended,
43 US C 88 1732(b), 1734 (1994), by pronul gating the regul ations in
43 CF.R Subpart 8372.

Ve find the noratori uminposed by the Area Manager to be a proper
exercise of his discretion under the regul ations and the Permt Policy.
The Permit Policy provides that "[w hen an area s desired use | evel has
been reached, no additional permts wll be issued.” 49 Fed. Reg. 5304
(Feb. 10, 1984.)

fn. 3 (conti nued)

on the river by subcontracting wth another individual holding a permt

for coomercial use on the river. n the other hand, Schol | neyer's busi ness
consi sted of guiding one to three individual s on flyfishing trips on the
river.

4/ The "Transfer of Permt Privileges" statenent, whi ch acconpani ed the
Area Manager's Dec. 10, 1996, decision, is derived fromand reflects the

| anguage of the Permt Policy.
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In this case, BLMdetermned that indirect and vol untary neasures had
not resulted in the desired use nodification. The Area Manager i nposed
the noratoriumto control use pending a final decision on the
inplenentation of a limted-entry systemfor all river users. See Answer,
Ex. 10. Geller asserts that the najor concern is wth weekend river use,
and that the noratori umshoul d not apply to Hbod R ver because it seeks
only weekday use.

BLM counters that issuing additional permts for weekday use woul d
be inconsistent wth its objective of persuading current permt hol ders to
voluntarily redistribute their weekend use to weekdays. Mreover, Gller's
poi nt that denying Hood Rver a permit wll not reduce overal |l seasonal
use because Hood Rver wll contract wth an existing permt hol der is not
wel | -taken. Qontracting wth a current permt holder will not increase the
overall use of the river, and, in fact, it could result in a shift of use
fromweekends to weekdays.

BLMs principal basis for denial of the permit was the |ack of a
permt. The case record shows that BLMinitially received a letter from
Schol | neyer on Qctober 17, 1996, stating that he intended to sell his guide
service and transfer his permt to Ock Qossley "for the cost of ny gui de
equi pnent--rods and reels for the sumof $400.00." n Novenber 21, 1996,
BLMresponded to Schol | neyer informng himthat the transfer coul d go
forward if certain conditions were net. There is nothing further in the
case file regarding that proposed transfer.

The next docunent in the file is a tw sentence nenor andum dat ed
January 8, 1997, from"Thomas X Mttl" to "Q\erseth,” on the subject "Jim
Schoneyer[sic]"” stating: "WIIl not renew his permt for 1997. Asked him
tosend a letter.” The letter sent by Schol | neyer and recei ved by BLMon
January 14, 1997, stated his intent to sell his guide service and transfer
his permt to Hbod Rver. Atached to the letter was their January 9,
1997, agreenent to do so. Thus, the witten notification received by BLM
stated that Schol | neyer intended to sell his business and transfer his
permt. n February 13, 1997, BLMrecei ved a "BLM Gommerci al Use Permt
Satenent of Oanership® formfrom Schol | neyer on which he noted: "I am
not renewng ny permt in 1997."

The Area Manager concluded in his decision that "[with
M. Schol I neyer's notification, his permt wll be termnated and his
filewll be closed. Wth that action, there is no permt to transfer."
Ve find Schol I neyer's "notification” does not support such a concl usion.
In January 1997, Schol | neyer notified BLM in witing, that he intended
to sell his business and transfer his permt. Anonth later, he notified
BLM inwiting, that he was not renewng his permt. Those two
notifications are not necessarily inconsistent. |f Schol | neyer were
transferring his permt, there would be no need for himto renewit.
Schol | neyer' s February 13 "notification” was not a proper basis for denial
of the transfer and, were that the only reason stated for denying a
transfer, we woul d set aside the Area Manager's denial. However, the Area
Manager al so relied
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on the fact that there was no bona fide transfer of a business contenpl at ed
by Schol | neyer and Hbood Rver as an alternative basis for denial. W find
that this ground supports denial of the proposed transfer.

[1] The case record confirns BLMs assertion that the parties did
not contenpl ate a bona fide transfer of Schol | neyer's fishing guide
busi ness. ne need only examne the agreenent between Schol | neyer and Hood
Rver to see that Hod R ver intended to purchase only Schol | neyer' s
nailing list and the permt. No nention is nade of the sal e of equi pnent
or other tangible business assets. Wiile a business mailing list clearly
is a business asset, Schollneyer's nailing list woul d appear to have little
val ue to Hbod R ver because there is no evidence that Hod R ver intended
to offer fly fishing services. It is clear that the purpose of the sale
was for Hood R ver to secure Schol | neyer' s aut hori zed use on the river.

The Permit Policy provides that the "transfer or sal e nust include
a substantial portion of the equipnent and ot her tangi bl e assets needed
to conduct a business.” (Answer, Ex. 10 at 2; see 49 Fed. Reg. 5305
(Feb. 10, 1984).) It precludes the transfer of authorized use only. See
David Farley, Inc., 90 I BLA 112, 122-23 (1985).

Athough Gel l er asserts that the transfer policy is invalid because
of the "inproper" discretion granted to the authorized of ficer (S atenent
of Reasons (SCR at 5), the Permit Policy actually limts the discretion of
the authorized officer in approving permt transfers. The preanble to the
Permt Policy states: "Each transfer of permt privileges nust followthe
specific procedure outlined in the final policy. Sale of authorized use
only is specifically prohibited.” 49 Fed. Reg. at 5303. Geller conpl ai ns
that "[while the proposed permt transfer appears to satisfy itens 2-8
[of the transfer policy], the BLMs denial was hung sol ely on the portion
of itemlrelating to sale of equipnent.”" (SCRat 5.) Iteml1, however,

i nposed an absol ute restriction on transfers, i.e., there could be no
transfer of authorized use al one. See Answer, Ex. 10. Thus, in this
case the Area Manager did not have any discretion. Upon determning that
the proposed transfer did not involve the bona fide transfer of a busi ness
operation, he was required to deny the proposed transfer.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

concur :

Janes L. Burski
Admini strative Judge
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